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Executive Summary

Free trade agreements, i.e,, treaties designed to promote
the flow of goods and servicesbetween countries through
tariff liberalisation and other means, have existed in various
forms for a while now. However, the growing prevalence of a
new type of free trade agreements — so-called ‘deep trade
agreements” — is having far-reaching effects on economics
and policies and making it more imperative than ever that

businesses have a greater say in the shape and content of free

trade agreements (FTAS).

Deep trade agreements (DTA) address not just goods and
services but a broad range of sectors and policy areas. Their
increasing complexity requires governments to engage
effectively with an expanding list of stakeholders, particularly
businesses. The main vehicle for such engagement is
stakeholder consultation, a mechanism designed to allow
businesses to voice their concerns onissues affecting them
with FTA partners and to enable governments to draw them
more closely in designing FTAS.

This paper sets out to examine how effective stakeholder
consultations in developing countries are at driving the
inclusion of business feedback in FTAs. It focuses on two
developing economies, Vietnam and Indonesia, where
such consultations are less formal, involve a relatively small
sample of businesses, lack a systematic and predictable
approach, and offer little transparency compared to their
developed counterparts. The paper first examines the
practices surrounding stakeholder engagement in Vietnam
and Indonesia and compares them with the established
processes inthe EU and Australia.

The paper then goes on to identify the seven key challenges

faced by the governments as well as the businesses in making

these consultations more effective, as we see below:

1. Difficulty in identifying and engaging with the right
stakeholders: In most cases, Vietnam and Indonesia
engage in consultations only with those stakeholders they
have identified as “relevant” or “legitimate”. This makes the
consultation process restrictive and can lead negotiators to
incorrectly exclude businesses or associations who willbe

affected by FTAissues, denying them the chance to be heard.

2. Businesses generally lack awareness and knowledge
about FTAs: Unless they are involved in the process,
businesses in the two countries are often unaware that either
FTA negotiations or related stakeholder consultations are
taking place or lack a clear understanding of the issues under
consideration. Thisis particularly the case for new-generation
DTAs, which are far-reaching in their scope but often involve
highly technical information. Many businesses and industry

organisationsin Vietnam and Indonesia lack knowledge about
the negotiation process, how their participation in stakeholder

consultations caninfluence FTAs, and the potentialimpact of
agreements.

3. Transparency in stakeholder consultations: Thereisan
inherent struggle between transparency and confidentiality
bothin trade negotiations and consultations. While the EU
sets the benchmark for openness, Vietham, Indonesia and
Australia all limit the information received by stakeholders,
even those involved in consultations. This affects the general
public's ability to determine if they will be affected by a given
FTA and stakeholders’ ability to provide relevant and useful
feedback.

4. Limited participation of SMEs in the consultation
mechanism: Small and medium-sized businesses (SMEs)
are far less likely to be involved in consultations than large
companies and associations. This s particularly the case in
Indonesia and Vietham, where consultations are dominated
by large businesses and associations, while governments
prefer consulting with them to consulting with a multitude of
companies. Inthe EU in contrast, the consultation process is
automated, with questions framed in a manner that makes it
easier for small operators to give inputs.

5. Business leaders are passive, not proactive: The
relative passivity of the business community in Vietnam and
Indonesia when it comes to trade deals presents a major
challenge. This apathy takes two forms: one is alack of high-
quality input (e.g. survey responses) and another is a failure of
business leaders to advocate for their interests in FTAs. This

may be due to the fact that there are relatively few subsidiaries

of multinational corporations in these countries, and thus
less trade research capacity and less incentive to engage on
cross-border DTA issues Indonesia and Vietnam.
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6. FTAs are complex and businesses lack access to
research capabilities: Smaller industry associations and
businesses in Vietham and Indonesia have limited access to
research expertise since most lack the resources to hire trade
experts or develop in-house capacity to engage in wide-
ranging issues commonin DTASs.

7. Businesses focus solely on goods exports: Businesses
in Vietnam and Indonesia tend to focus primarily on goods
exports and tariff ines and show little interest in topics such as
services or investment.

While the first five challenges relate to the consultation
mechanisms themselves, the last two stem from inherent
capacity gaps and the current nature of businessesin
Indonesia and Vietnam.

The paper then offers the potential pathways for the
governments and businesses in Vietnam and Indonesia to
explore when dealing with these challenges:

1. Making stakeholder consultations more openand
accessible;

2. Making the process of stakeholder identification more
rigorous;

3. Improving the outreach and education for businesses;

Adopting more structured stakeholder consultations; and

5. Assistance from governments to improve business
advocacy and research.

e

These strategies will ensure that alarger and more diverse

set of businesses can contribute high-quality inputs during
consultations that will allow negotiators to form negotiation
positions that better reflect business needs during FTA talks.
Giventherise of DTAs, trade agreements are destined to
become increasingly important both for governments and
businesses. Therefore, effective and meaningful stakeholder
consultations will be vital for all negotiating countries to ensure
that the interests of business stakeholders are appropriately
reflected in final texts. While this paper concernsitself largely
with Indonesia and Vietnam, the insights offered here may be
instructional for the wider developing world. Beyond analysing
the difficulties and solutions, the paper offers arare glimpse
into the often secretive world of stakeholder consultations
intwo of Asia's most important FTA-negotiating developing
countries. The paper also reveals surprising commonalities
inthe conduct of stakeholder consultations among Australia,
Indonesia and Vietnam, contrasting with the more “ideal”
standard offered by the EU. It is hoped that the paper sets off
conversations on the importance of stakeholder consultations
inthe developing world.
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Introduction



Businesses and business associations can be a major
source of input during F TA negotiations between countries
or regions, and thus play a critical role in shaping the FTA
text. Stakeholder consultations are mechanisms that enable
businesses to pursue their interests in traditional trade areas
and to push for more favourable policies in WTO-plus areas.
Suchinputs can positively affect the design of FTAs by
ensuring that business concerns are addressed in the final
agreement.

The issue of stakeholder consultations in F TAs requires
urgent attention from businesses and policymakers because
FTAs are becoming more technically complex. The sectors
and policies covered under new FTAs have a horizontal
aspect, ie, they touch upon almost all economic sectors
and policy spaces. However, due toimproper identification
of stakeholders, businesses may not even realise that they
areimpacted by an FTA and so may remain away from the
consultations. For instance, a business with purely domestic
operations may think that an FTA would not affect it, but

its subsidies might suddenly dry up or it may be asked to
adopt stricter environmental standards. But because it was
not identified as a stakeholder or could not participate in
consultations, its perspective went unheard.

The paper will focus on the impact of stakeholder
consultations inincorporating business feedback into FTAs
negotiated by developing countries, using Vietham and
Indonesia as case studies and comparing processes in these
two nations with those inthe EU and Australia. Specifically,
our research will examine the effectiveness of business
involvement in trade negotiations, given the direct economic
impact of FTAs and the diverse industry perspective that a
range of private stakeholders can provide. It will analyse the
challenges to making these consultations more impactful for
business and offer suggestions for improvement.

Section 1will provide an overview of FTAs and the importance
of stakeholder consultations in FTA negotiations. Section

2 will explore stakeholder consultations process employed

in Vietnam and Indonesia in comparison to the process
indeveloped economies — namely, the EU and Australia.
Section 3 willidentify obstacles to conducting effective
consultations for business feedback in Viethamand
Indonesia. Section 4 will discuss potential pathways to
improving business participationin FTA consultations and
summarise key findings, followed by the conclusion in Section
5.

This analysis draws upon two research methods:

(1) primary research through semi-structured interviews

with government negotiators, business association
representatives and trade advisors active in Vietnam and
Indonesia; (2) secondary research through literature review.
More information on the research methodology is provided
inthe Appendix at the end of the paper. The remainder of
Section 1offers an overview of stakeholder consultations and
FTAs.

1.1 About free trade agreements (FTAs)

111 What are free trade agreements and deep trade
agreements?

Theterm FTArefersto any treaty that deals with trade
barriers between signatories. Australia defines FTAs as
“treaties between two or more countries designed to reduce
or eliminate certain barriers to trade and investment, and

to facilitate stronger trade and commercial ties between
participating countries” (DFAT, nd. a). In the European Union,
FTAs are described as agreements that “deal with preferential
duty rates on the shipment of goods between the EU and
countries around the world. They have also evolved to cover
awider range of areas to facilitate trade. Among these include
government procurement opportunities, business visitor
visas, mutual recognition of professional qualifications, the
certification of products, intellectual property rights and

the cross-border trade in services” (Dpt. of Enterprise, n.d.).
Furthermore, FTAs “enable reciprocal market opening with
developed countries and emerging economies by granting
preferential access to markets” for the EU (European Council,
nd..

These FTAs can be bilateral, regional or multilateral. Bilateral
FTAs are pacts between two countries or economic blocs
(eg.the EUVFTA or IA-CEPA). Regional trade agreements
involve multiple countries or economic blocs (e.g., CPTPP
and RCEP). The WTO agreements are considered examples
of multilateral FTAs as they involve all WTO members, rather
than a handful of countries.

The previous generation of FTAs, sometimes referred to as
preferential trade agreements (PTAs), would number only a
few pages and mostly focus on tariff barriers faced by goods
traded by the agreement partners. The main text of the
Indonesia-Pakistan preferential trade agreement (IP-PTA),
for example, consists of just five pages and deals solely with
tariffs on goods trade (IP-PTA, 2012), but the new generation
of DTAs can run to hundreds of pages and cover an almost
exhaustive scope of goods, services and policies.
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What is a DTA?

DTAs can be defined as “reciprocal agreements between countries that cover not just trade but additional policy
areas, such asinternational flows of investment and labour, and the protection of intellectual property rights and the
environment, amongst others” (World Bank, 2020a, p.3).

A‘deeper” trade agreement touches on “matters that are of interest to a much broader constellation of domestic
interest groups and is therefore — appropriately - more politically sensitive and complex than shallow trade
agreements’ (Hoekman & Sabel, 2021) .

As the World Bank explains in “Overview: The evolution

of deep trade agreements’, there is no clear dividing line
between these older, shallow trade agreements and

next- generation DTAs. Thisis because the shift in design
preference from FTAs to DTAs has been a gradual and
non-uniform process of increasing innovation, while many
older generation agreements may also touch upon non-trade
or WTO-plusissues (World Bank, 2020, p.3).:

1 p3:"While the average PTA [Preferential Trade Agreement] in the 1950s covered eight policy areas, in recent years the typical pact has averaged 17. In other words,
there is some preliminary evidence that PTAs are morphing into DTAs, both on the intensive margin (specific commitments within a policy area) and the extensive
margin (number of policy areas covered). In this Handbook, we do not draw a sharp distinction between DTAs and PTAs. Rather, the aim is to demonstrate the

progressive deepening of PTAS".
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Table 1: Anillustrative list of subjects covered under FTAs signed by Indonesia, Vietnam, Australiaand the EU

Trade In Goods

Food Supply

Energy And Mineral Resources

Intellectual Property

Capital Movements, Payments and Transfers and
Temporary Safeguard Measures

Rules of Origin and Origin Procedures

Financial Services

Textile and Apparel Goods

Electronic Commerce/Digital Trade

Customs Procedures and Trade Facilitation

Non-Tariff Barriers to Trade and Investment in Renewable
Energy Generation

Sanitary and Phytosanitary Measures

Telecommunications Services

Technical Barriers to Trade

Cooperation and Capacity Building

Trade Remedies/Safeguards

Trade and Sustainable Development/ Labour/ Environment

Subsidies

State-Owned Enterprises and Designated Monopolies

Investment

Competition and Consumer Protection

Tradein Services

Corporate Governance

Transparency and Anti-corruption

Good Regulatory Practices And Regulatory Cooperation

Temporary Movement of Natural Persons

Cooperationinthe Field of Agriculture

Temporary Entry for Businesspersons

Development

Government Procurement

Smalland Medium-Sized Enterprises

Macroeconomic Policies and Exchange Rate Matters

Trade and Gender Equality

Competitiveness and Business Facilitation

Domestic Regulation

General Provisions

International Maritime Transport Services

Exceptions

Cooperation on Sustainable Food Systems

Animal Welfare and Antimicrobial Resistance

Professional Services and the Recognition of Professional
Qualifications

[nnovation

Sometimes DTAs are also referred to as comprehensive
economic partnership agreements (CEPAs) in the treaty
titles, as inthe case of the IA-CEPA and EU-Indonesia CEPA
(currently under negotiation).

As one subject interviewed for this paper noted:

By calling it a comprehensive economic partnership
agreement, you know it goes beyond a traditional Free
Trade Agreement of reduced tariffs and becomes more
technical, is more about capacity building and how the
countries could come together almost as a combined
regional powerhouse.

- Business association, Indonesia and Australia

11.2 Why do free trade agreements matter for the
business community?

Despite the geopolitical and economic tumults of recent
years, trade remains a key driver of economic growth,
development and prosperity (IMF, 2023). The figure below
illustrates just some of the positive effects of trade on the
global economy.
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Figure 1: Impact of trade on the world (WTO, 2023; UNCTAD, 2023)
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Traditionally, trade agreements were seen as instruments to Thisis why DTAs are called the “laboratories of innovation”
promote trade by reducing restrictions on the flow of goods (Lewis, 2023). Given that many of these agreements are only
and services (e.g. customs duties). In recent years, they afew years old, their long-termimpact is yet to be fully felt
have grown in length and complexity, covering anincreasing or understood. However, some of the already accepted and
number of policy spaces and economic elements. Asoutlined  understood benefits of DTAs are illustrated below:

above, some of the new-generation DTAs are more than
1,000 pages long (Morin et al., 2017). Such pacts are shaping
government policies governing sectors such as electronic
commerce and state-owned enterprises, areas with indirect
connections to trade such as the environment and labour
practices, and areas unconnected to trade such as animal
welfare.

Figure 2: Impact of DTAs globally
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11.21Increased trade flows and trade creation

DTAs can enhance trade by reducing non-tariff barriers,
harmonising regulatory practices and increasing regulatory
coherence. This, in turn, can result inincreased market access
for goods and services for enterprises and consumers,
greater trade volumes and increased economic efficiency
(World Bank, 2023). Research by the World Bank shows they
canincrease trade volumes and efficiency and reduce trade
diversion (Mattoo et al,, 2019).

1.1.2.2 Attracting foreign direct investment (FDI)

DTAs can assist in attracting higher levels of foreign direct
investment (FDI) to countries as they promote more stable
and predictable regulatory environments. The depth of a trade
agreement is positively correlated to vertical FDI (Osnago et
al, 2019). Greater investment in turn spurs economic growth
and development by providing capital, technology transfer
and skills enhancement.

11.2.3 Strengthening economic and political ties

By deepening economic ties, DTAs have also been seen as
potentially contributing to the stability of political relationships
among DTA partners, reducing the possibility of conflict and
fostering closer cooperation on a range of social, economic
and regulatory issues (WTQO, 2023) .

11.2.4 Reduced transaction costs

DTAs canreduce costs faced by firms that operate in multiple
national and regional jurisdictions and thus must comply with
different regulatory regimes (Bruhn, 2014) . The harmonisation
of regulations, standards and conformity assessment tests
that follow the implementation of a DTA makes it easier for
enterprises to operate across borders and avoid “behind-
the-border” costs. The EU has been especially active in using
DTAs to promote regulatory coherence and harmonisation.

11.2.5 Improved regulatory quality

Through DTAs, many advanced economies encourage the
adoption of best practices in regulation via sections such as
section 28 dealing with ‘good regulatory practices’ inthe
USMCA (the United States-Mexico-Canada Agreement).
This canimprove the regulatory environment and governance
in DTA member countries (IISD, 2023) .

11.2.6 Enhanced integration into global value chains
(GVCs)

DTAs allow members to become part of GVCs by simplifying
production processes across borders and increasing
specialisation in specific stages of production that result in
more efficient and competitive industries. Participationin

GVCsalso facilitates the transfer of technology and expertise,
whichis especially helpful for developing countries that

may face obstacles to getting the necessary skill sets and
expertise (Bruhn, 2014) .

1.1.2.7 Promotion of labour and environmental standards
One hallmark of DTAs has been provisions that promote
commitment by the negotiating partners to a core set of labour
standards (e.g. those that prohibit child labour, enforced
labour and discrimination in the workplace) and environmental
protection. For many advanced economies, like the EU and
the US, DTAs have become a mechanism to encourage

better labour conditions in developing countries (World Bank,
2020). Provisions promoting commitments to protect the
environment, adopt more sustainable practices and reduce
negative environmental impacts are even more common than
those promoting labour standards. DTAs are also seenas a
tool to make environmental treaties like the Paris Agreement
more enforceable.

1.1.2.8 Path dependency in trade agreements

Path dependency here means that once an FTA has been
signed by a country, it becomes a model for future FTA
negotiations, as parts of it become standard text influencing
future FTA design. Research has highlighted the trend toward
path dependency in trade agreements over the years (Lewis,
2023).

11.2.9 FTAs as a tool for marketing and building trusted
relationships

Another key benefit to businesses offered by FTAs, as cited
by a business association interviewee familiar with IA-CEPA,
is their usefulness as a marketing tool. They pointed that
such agreements can promote confidence and good faith
among signatories since their intent is obviously to drive
greater engagement and prosperity between the negotiating
countries. Thus, trade agreements could be used to
‘overcome alack of understanding of each other’s cultures,
business, environment and opportunities, and to work
together to build essential long-lasting trusted relationships
that can underpin business’”.

Business Stakeholder Consultations and Free Trade Agreements in Asia: Impact and challenges

15



1.2 About stakeholder consultations

1.21 What are stakeholder consultations?

The following categories are recognised as potential

stakeholders by many F TA negotiating countries (UNCTAD,

2022):

«  Government bodies at national and regional levels, such
as ministries, departments, etc.

»  Business stakeholders (sometimes referred to as
“private stakeholders” in this paper), such as chambers
of commerce, businesses, business associations, SMEs,
etc.

«  Social partners, such as employers federations (e.g.,
APINDO) and trade unions.

+ International organisations such as those focused on
human rights and environmental protection.

«  Civilsociety organisations or non-governmental
organisations.

» Researchinstitutes and experts, advisors and academics
from universities.

This paper will focus on the perspectives of business
stakeholders who are the most directly involved and impacted
non-state stakeholders of FTAs. Indeed, when Vietnamand
Indonesia refer to non-government stakeholders, they mainly
mean individuals and entities from a business background.

The definition of stakeholder consultations can vary but is
quite similar inessence. The EU describes the stakeholder
consultation process as follows (European Commission,
2023): “Consulting stakeholders is an important instrument to
collectinformation for evidence-based policy making. Their
views, practical experience and data will help deliver higher
quality and more credible policy initiatives and evaluations”.
Ina paper on consultation process in Indonesia and Canada,
consultations between the government and the business
community (also referred to as public-private consultations)
are defined as “a two-way discussion that connects the
government and private sector through various mechanisms”
(Callista, 2018). The “two-way” characterisation here refers

to the fact that consultations serve as fora for government
both to impart information to and receive information from the
private world.

Stakeholder consultations are not a tool limited to FTA
negotiations. They are often used by governments when
making other types of policies.

They canbe open or closed, transparent or confidential,
formal or informal, and conducted via everything, from written
submissions, emails and letters to in-person and online
meetings to WhatsApp exchanges and telephone calls. Nor
is their timing pre-determined across countries; consultations
can take place before, during and after FTA negotiations.

1.2.2 Why are stakeholder consultations important?

The importance of the consultations to the industry can

be best expressed by stakeholders themselves, as by the
Australian stakeholders during an inquiry by Parliament into
the Australian Government's approach to negotiating trade
and investment agreements (JSCTIG, 2024):

«  The perspective of the Australian Chamber of
Commerce and Industry (ACCI) on the value of
stakeholder consultations in FTAs: “Both government
and stakeholders benefit from genuine two-way dialogue,
which equips Australian negotiators through an informed
understanding of stakeholder positions and commercial
interests and through leveraging their knowledge and
expertise”.

«  The perspective of Grains Australia: “The success of
trade negotiations hinges not only on the government’s
ability to represent national interests effectively but also
onits capacity to meaningfully engage with industry
stakeholders’.

The EU, meanwhile, offers the negotiator’s view:

Consultation of external parties increases the legitimacy and
hence the quality and credibility of Commission proposals. It
allows improving our policies. [...] Consultations should not be
considered as a procedural step or as atool to validate given
positions, but rather as an opportunity to collect external views
- including critical ones - for policy preparation, to measure
expectations and identify policy alternatives” (E. Commission,
2014).

So, what are the main reasons for stakeholder consultations?
Some reasons are given below (Cote, 2016; OECD, 2019):

A. They serve as a source of information for policymakers
—inthis case, the negotiators of an FTA. Consulting
adiverse range of stakeholders allows negotiators to
understand the bigger picture, although this can also
make the process more time- and resource-intensive.

B. Theyincrease transparency for non-state actorsin FTA
negotiations and offer a window into the often highly
secretive process of FTA negotiations. Thisincreases
understanding and reduces scepticism about the
process.

Business Stakeholder Consultations and Free Trade Agreements in Asia: Impact and challenges

16



C. Theyincrease the legitimacy of the FTAin the eyes of
both stakeholders and the wider public, who feel more
involved and influential in the negotiations.

D. Theyallow the parties involved to form deeper
connections and foster an understanding of trade issues
and the negotiation process. These relationships can
make the process of future consultations easier for both
sides.

E. Finally, consultations make for stronger and
better FTAs — agreements that are more
representative of the interests of the intended
beneficiaries (ie. the stakeholders) and thus,
more likely to be utilised and appreciated.

No FTA canreachits full potential if businesses and
other stakeholders do not find it useful in their everyday
operations.

Research has shown the importance of consultation
mechanisms for the stakeholders and the benefits they miss
out onif they do not participate, as the figure below shows
(Binderkrantz et al., 2023; Ven, 2022). However, the
economic costs of ineffective stakeholder consultations

on the businesses or the economy as a whole is not a well-
researched area at present.

Figure 3: Benefits of stakeholder consultations for the businesses

Present their
viewpoints policy
makers

Without high
quality stakeholder
consultations
business miss out
on opportunity to:

Draw public
attention to their
causes

Affect government
policies

Historically, trade negotiations were neither transparent nor
inclusive. The WTO Ministerial Conference in Seattle in 1999
marked an important milestone for government consultations
with the public ontrade issues for both the EU and Australia.

In Australia, public submissions from the public on trade issues
were first sought by DFAT prior to the Seattle conference
(JSCQT, 2021). The EU also held its first consultation with

civil society before the Seattle Conference, making the
consultation process more open. (Muguruza, 2002).

Provide technical
expertise to policy
makers

Receive
information
from policy
makers

Produce better
outcomes and
increase problem
solving capacity
through diverse
decision making

Following violent demonstrations by anti-globalisation
protestors during the 1999 Seattle conference, many nations,
and eventhe WTO, took steps to increase transparency. A
few years later, the EU's Minimum Standards on consultations
came outin 2002.

The next major event influencing attitudes about consultation
was the negotiation of the Transatlantic Trade and Investment
Partnership (TTIP) and the Trans-Pacific Partnership (TPP) in
the 2010s.
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Inthe EU, civil society organisations demanded access

onan equal basis with the businesses as well as greater
transparency (Chafiz & Young, 2019). The 2015 Australian
Parliamentary report “Blind Agreement: Reforming Australia's
treaty-making process” also noted requests by civil society

for abetter consultation process and recommended that
“parliamentarians and stakeholders be given access to treaty
text on a confidential basis during negotiations and not a token
look at the end as with the TPP” (FADT, 2015).

While the EU and Australian perspectives on consultations
are fully public, the paper will also explore the less-accessible
viewpoints of stakeholders in Vietnam and Indonesia on

the importance and effectiveness of the process, gathered
through extensive interviews. We will also explore the impact
of these consultations on FTAs negotiated by these two
countries.

1.2.3 Therise of deep trade agreements and stakeholder
consultations

The need forimproved, high-quality and comprehensive
consultations has increased with the proliferation of DTAs. It
was DTAs such as TPP and TTIP that pushed further reforms
inconsultation processes in both Australia and the EU, while
DTAs suchas TPP and IA-CEPA provided unique consultation
experiences for Vietnam and Indonesia. Because DTAs are
often complex, today’s stakeholder consultations require
more sophisticated approaches and greater resources. As
noted above, DTAs cover a wide range of issues beyond
traditional tariffs, such as e-commerce, sustainability and
SOEs. These issues require careful stakeholder mapping

and the active participation of stakeholders with rich sectoral
knowledge and expertise. Governments must also either

hire specialised trade experts or build a team of dedicated
in-house researchers, if it hopes to conduct truly effective
consultations. The complexity of DTAs makes business
involvement in consultations both challenging and crucial.

1.2.4 Stakeholder consultations around the world at a
glance

Theissue of consultations remains somewhat underexplored
intrade policy research, especially in the context of regional
or bilateral FTAs. Some researchers have assessed
stakeholders' views on the extent to which measures to
increase transparency, following backlash after TTIP, have
addressed their concerns (Chafiz & Young, 2019).

Others have analysed the role non-state stakeholders, namely
private and civil society actors, played in the negotiation
process of the Voluntary Partnership Agreement with Vietnam
under the EU Forest Law Enforcement, Governance, and
Trade Action Plan (Beck, 2017). Still others have analysed

the public-private consultation mechanisms in Canada

and Indonesia and made recommendations to Indonesia's
government and business associations on ways to improve
consultations (Callista, 2018). Another key paper draws a
detailed landscape of participation by non-state actorsin
trade policy formulationin Vietnam (Dao, et al., 2013).

While information on participation by stakeholdersin FTA
consultations involving developed economies such as the EU
and Australia — which hold dozens of meetings per FTA with
hundreds of participants — can be easily accessed, the extent
of participation by business stakeholders in consultations
involving developing countries remains hard to come by. This
dearth of information is especially exasperating for those
researching Asia, given that Asian nations are highly active
DTA negotiators and can themselves serve as models for
other developing countries less active in negotiations and
consultations.

Given that the economy of Southeast Asia is one of the fastest
growing inthe world, aligning F TAs with the interests and
capacities of local businesses is essential for maximising

the benefits of trade agreements, enhancing economic
competitiveness and ensuring the successfulimplementation
of agreements.

Not only is the extent of business participation in consultations
held by developing countries such as Vietnam and Indonesia
difficult to ascertain but little is known about the effectiveness
of consultations inincorporating business feedback into
FTAs. Thisis due to both a lack of public documentation

of stakeholder consultations and sensitivity about the
confidential nature of negotiations, which discourages
transparency. In addition, there is little public pressure for
increased disclosure. In contrast to larger economies,

public protests against F TAs or pushback by civil society
organisations are rare in the developing world.

By drawing on primary research such as interviews with key
stakeholders in FTA consultations, the paper will provide
directinsights that are hard to find anywhere else. In Section 2,
we willcompare and contrast stakeholder consultationsin the
EU and Australia with those of Indonesia and Vietnam.
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2.1 Case study: stakeholder consultations in Indonesia and Vietham compared
to the European Union and Australia

Figure 4: FTAs signed or under negotiation between Indonesia, Vietnam, Australia and the EU
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The paper willcompare the stakeholder consultations
process involved in FTA negotiations in four WTO Members
States: two developing countries from Asia, Viethamand
Indonesia, and two advanced economies, the EU and
Australia. The reasons behind the selection of these four focus
economies are outlined in the following section.

Indonesia and Vietnam were selected as representatives of
the developing world because:

(1) They are in Asia, a major centre of both merchandise and
services trade. The facts below illustrate both Asia's economic
strength and Vietnam's and Indonesia’s rise as trade
powerhouses:

i.  Asperthe 2024 Economist Impact forecast, Asiais set
to be the fastest-growing trading regionin the world, in
terms of both exports (51 per cent growth forecasted)
andimports (5.8 per cent growth rate forecasted)
(Economist Impact, nd.).

i. (In2023, Vietnam was Asia’s seventh largest exporter,
with exports of US$355.5 billion (Vu, 2023).

i. Indonesia’s economy is ninthin Asia, with exports worth
US$236.4 billionin 2023 (Jan-Nov) (BPC, 2023).

(2) Both Vietnam and Indonesia are developing countries
and comparing their stakeholder consultation processes
with those of the EU and Australia can offer revealing and
usefulinsights into the similarities and differences between
economies at different stages of development.

(8) They have conducted multiple trade agreements in the
last decade, including some landmark DTAs (e.g., CPTPP,
EUVFTA and IA-CEPA) with major developed economies
(eg.the EUand Australia). They have also signed more
DTAs inthe last decade than many other major Asian trading
economies, including China, India and Malaysia.

The EU and Australia were chosen as representatives of
major economies because:

(1) Both rank highly in the developed world in terms of trade.
The EU is the biggest trading bloc in the world, exporting
goods worth US$7.49 trillionin 2022-2023 (Tradeimex, nd.).
Australia was the world's 23rd largest exporter in 2023, with
exports of US$447 billion (World Bank, nd.a).

(2) Both have been active in trade negotiations in the past
decade, signing many DTAs. This stands in contrast to the US,
which has been relatively inactive since exiting the TPP and
withdrawing from TTIP negotiations.

(3) The EU has developed one of the most open, transparent
and extensive stakeholder consultation processesin the
world. It can be considered the gold standard of transparency
in consultations, for reasons we will outline later. The bloc

is also a pioneer in many practices related to stakeholder
engagement. Australia, meanwhile, serves asamore
practical model of transparency and openness in stakeholder
consultations.

(4) Australia has signed multiple trade agreements with
Vietnam and Indonesia, both individually and as members

of the ASEAN trading bloc. This makes it a better choice for
comparisons with Vietnam and Indonesia than countries such
as Canada.

(5) Because they are relatively wealthy economies, both their
governments and their stakeholders face fewer resource
constraints. Not only can their large companies hire trade
specialists for research and advocacy, but their civil society
organisations are also capable of being active in stakeholder
consultations.
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Table 2: Table giving overview of stakeholder consultations

Issue Vietham Indonesia EU Australia
Authority Ministry of Industry Ministry of Trade, European Department of Foreign
conductingtrade | andTrade, Vietnam | Indonesia Commission Affairsand Trade,
consultations Australia
Lawon Prime Minister's Law No. 24 of 2000 Trade for All Policy No law but the
consultations Decision No. on International (2015) policy and consultations have
06/2012/QD-TTg Treaties (Undang- COM (2002) 704 become aformal
of January 20, Undang No. 24 are the official practice and are
2012, mandates Tahun 2000 policies governing acknowledged as such
stakeholder tentang Perjanjian consultations with by policy statements
consultations, but Internasional) stakeholders suchas “Trading our
even before that, and Presidential way to more jobs and
consultations Regulation No. 82 prosperity”
hadbecome an of 2017 mandate
established practice | consultations for
FTA negotiations
Stakeholders Formally: Directly: Open public Includes:
involved in [1] Other Ministries [1] Line Ministries consultations that [1] Commonwealth
consultations [2] Directly, VCCI [2]KADIN and include: [federal], State and
andindirectly, APINDO and its [1] Businesses Territory Ministers and
Vietnamese members &business officials
enterprises (Insome cases, the associations [2] Community
and business Ministry of Trade or [2] Civilsociety groups, NGOs, trade
associations via line ministries may [3] Academia unions, academics,
VCCI invite abusiness or Both European peakindustry
association froma and non-European bodies and business
Informally and sector identified as stakeholders can representatives
occasionally: relevant) engage
[3] Foreignbusiness | [3] Academia
associations may
participateindirectly | Indirectly:
[4] Academics and [4] Businesses
experts and business
[5]1NGOs associations via
KADIN/APINDO
and line ministries
Pre-negotiations Mandatory but Not an established Anestablished Limited engagement
engagement limited engagement practice for business | policy toengage comparedtothe EU
comparedtothe EU stakeholders both pre-and

post- negotiations
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Mechanisms used

Emails, publications
ongovernment
websites and
conferences (open
or confidential)

Meetings, websites
and emails from

the government,
KADIN and APINDO
Seminars and
workshops may also
be organised at the
regionallevel
Informal
communications

DG Trade's
Transparency in
Action web page

Regular Civil Society
Dialogue meetings
Ad hoc meetings
with civil society
fromthe EUand FTA
negotiating partner
country

Expert GrouponEU
trade agreements

Calls for written
submissions on
website

Formal stakeholder
consultation meetings
and briefing sessions
Other communication
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2.2 Stakeholder consultations for FTA
inthe EU

2.21 Who conducts stakeholder consultations in the EU?
Inthe EU, the European Commission's Directorate-General
for Trade (DG Trade) is in charge of all forms of stakeholder
engagement on trade agreements. Engagements are
extensive, open, public and complex. The Commission
organises Civil Society Dialogue meetings and Expert Groups
on EU trade agreements to reach out to both businesses and
civil society stakeholders (E. Commission, nd.e).

2.2.2 Who are considered stakeholders in the EU?

One distinctive feature of the EU's consultation process is
how negotiators actively engage with both business and
non-business stakeholders through such initiatives as Civil
Society Dialogue meetings, where business leaders and
national trade associations rub shoulders with trade unions
and non-governmental organisations. However, civil society
organisations have in the past complained that business
enterprises are more closely involved in talks and given more
attention by the authorities (E. Commission, n.d.e).

2.2.3 What is the consultation process in the EU?

The EU's consultation process is extensive, open and
transparent. Its approach to consultation is dictated by

the *Minimum Standards for Consultation” adoptedin
2002 (E. Commission, 2002). In 2015, the Commission
adopted the so-called “Trade for All" Policy. This policy

has established tools such as the “Transparency in action”
website, which publishes details related to trade agreements
under negotiation (E. Commission, 2015). To foster
inclusive negotiations, the policy also included the creation
of anadvisory group on EU trade deals and will publish
recommendations for negotiating directives in the future.
Article 11 of the Treaty on the Functioning of the European
Union (TFEU), Regulation (EU) No 182/2011 (Comitology
Regulation) and the Interinstitutional Agreement on Better
Law-Making (2016) also encourage both transparency and
consultations with stakeholders.

Trade talks in the EU begin with the publication of
recommendations for negotiating directives for trade
agreements by the Commission. This document explains why
agiventrade agreement has been proposed, its expected
scope and the goals of the proposal.

Then, based on these recommendations, the Commission
asks for authorisation from the Council to open negotiations.
These draft negotiation directives allow all interested
stakeholders, whether businesses, organisations or
individuals from civil society, to be informed of and evento
discuss the issues and policy areas in the negotiation.

Once the draft directives are accepted by the Council,

they are published and negotiations formally begin (E.
Commission,nd.f).

The Commission then publishes substantive material that
allows interested stakeholders to track how the negotiations
are evolving. This includes legal texts proposed by the

EU's side: a practice that even countries like the US and
Australia do not engage in due to concerns about secrecy.
An extensive Sustainability Impact Assessment (SIA) is also
conducted, where the input of the stakeholders is taken

into account (E. Commission, n.d.).:Businesses and other
stakeholders can interact through the following fora:

(1) Trade Civil Society Dialogues: These are organised

by DG Trade and allow business associations, civil society
organisations and trade unions to directly engage with EU
trade negotiators and give their feedback onagreements. The
meetings are regular and structured, with DG Trade officials
informing the participants of progress and then listening to
their views (E. Commission, n.d.).

(2) Expert Group: In 2017, the EU created an Expert Group
on trade agreements to provide technical expertise and share
expertise onissues being negotiated. This group is populated
by a “balanced group of stakeholders” that includes trade
unions, employers organisations, consumer groups and other
non-governmental organisations (E. Commission, n.d.b).

(3) Individual meetings: The EU will often also meet
interested stakeholders for one-on-one meetings outside the
Civil Society Dialogue.

Once the negotiations conclude, a finalised text is published
by the Commission. Engagement with the stakeholders
continues even after the agreement is signed, however.

The Expert Group advises onimplementation while the
Commission receives input from relevant stakeholders

and wider civil society through open public consultation on
evaluations of the effects after the agreement in question
(Chafiz & Young, 2019).

SlAs offer an “in-depth analysis of the potential economic, social, human rights, and environmental impacts of ongoing trade negotiations” to the Commission and

are produced by external consultants.
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2.2.4 Why the EU is the “gold standard” for consultations
The European Commission has developed one of the

most “ambitious”, “formalised”, and “state-of-the-art” public
consultation regimes in the world (Bunea et al, 2024). It can
offer lessons on how to design participatory mechanisms.
Also, due toits open, extensive consultations, the Commission
engages with “a high number of diverse stakeholders”

who serve as a “source of input complexity” on matters of
“technically sophisticated policy matters” years (ibid.). In
simple terms, the diverse stakeholders in consultations for
trade negotiations by the EU lead to greater complexity and
technicality inthe EU's FTA proposals, as one can seein
hundreds of pages of DTA proposals by the EUin the last few
years. The developing countries, on the other hand, do not
engage inthis level of stakeholder consultations, and the FTAs
between them remain less complicated.

2.3 Stakeholder consultations for FTA
in Australia

2.3.1Who conducts stakeholder consultations in
Australia?

In Australia, shareholder consultations come under the
Department of Foreign Affairs and Trade (DFAT). DFAT
consults interested individuals and organisations (DFAT,
nd.c); it must also summarise details of all consultationsin a
National Interest Analysis report to the Parliament (JSCTIG,
2024).

2.3.2 Who are considered stakeholders in Australia?

As with those held by the European Commission,
consultations in Australia engage a wide range of
stakeholders: from industry bodies and individual companies
to State and Territory governments, academics, unions,
consumer groups and other interested parties. These
consultations allow DFAT to identify commercially significant
impediments to trade and business or other areas of concern,
and then to raise these with negotiating partners during FTA
talks.

2.3.3 What is the consultation process in Australia?
While there is no law mandating and regulating public
consultationsin Australia, they have become a widely
established practice and are acknowledged as such by
government policy statements such as: “Trading our way to
more jobs and prosperity” (Trove, 2011) and the Australian
Parliament’s 2015 inquiry into treaty-making processes (FADT,
2015).

Under current practice, DFAT begins consultations with
industry, civil society organisations and other interested
parties early in the negotiation process for each FTA.
Feedback from consultations also informs its wider
negotiation strategies and priorities. Consultations are done
via “media releases, calls for public submissions and multiple
rounds of face-to-face consultations” (FADT, 2015). For
IA-CEPA, consultations happened through targeted events,
stakeholder meetings and even phone calls (DFAT,2019).
DFAT shapes FTA negotiations based on concerns revealed
during these consultations. This in turn ensures that the
negotiating agenda is based on the current interests of
Australia (DFAT, nd.c).

Thereis no set format for written stakeholder submissions.
They can be brief letters or emails or lengthy documents.
However, stakeholders are encouraged to provide evidence
to support their views in the form of data and documentation.
All submissions are public unless the submitter requests
confidentiality. In this exceptional case, a summary may

be provided - unless the stakeholder in question provides
acompelling reason for not doing so. So, while the level of
transparency levelis lower than that of the EU, it is still quite
high.

The DFAT also engages in direct consultations with
stakeholders, the intensity and frequency of which may

vary. One of the most laborious stakeholder consultations
undertaken by Australia was for the TPP (later adopted as
CPTPP). This beganin 2008, two years before the launch of
TPP negotiations. DFAT conducted public consultationsin
various cities and threw them open to businesses, civil society
and interested members of the public, after publishing the
details of each meeting on the DFAT website. After aninitial
set of general consultations, a second round of more specific
andissue-based consultations was scheduled. Invitations
were sent to more than 450 individuals and organisations

on TPP stakeholder contact lists. In these meetings, senior
government negotiators briefed stakeholders on the progress
inthe talks and gathered feedback.
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Even after these consultations wrapped up, stakeholders
were invited to contact negotiators with follow-up queries via
email, teleconference or in person. By the time negotiations
concludedin 2015, DFAT had received 90 written submissions
and engaged in direct consultations with more than 1,000
stakeholders (FADT, 2015). One of the individuals interviewed
for this report had this to say about Australia’s consultation
process:

Australiais pretty organised and they're pretty goodin
terms of their outreach and just basically trying to work
with the industry groups to sort of get everybody on board.

- Trade advisor, Indonesia and Australia

Australia’s consultation process lies between the EU's
level and the level of Indonesia and Vietnam in terms of
transparency, formalisation and resources expended.

2.4 Shared characteristics of
stakeholder consultations in EU and
Australia

There are anumber of similarities — and some key differences
- between stakeholder consultation processesin the EU and
Australia, which are outlined below:

The two have the following points of similarity:

a. Consultations in both the EU and Australia are open to all

- notjust businesses. Both governments take great pains to
include civil society organisations, consumer groups, trade
unions and NGOs. There is also little use of the “invitation”
model for consultations (i.e. identifying certain business
stakeholders as relevant or representative in advance and
theninviting them), the model generally used in both Vietnam
and Indonesia. Instead, they use communications to make
the wider public aware that consultations are taking place and
encourage allinterested parties to take part.

b.Both employ many practices to increase transparency
for the general public and publish details related to the
consultations and their responses to them.

- Forexample,in the case of the IA-CEPA, DFAT reported
details of the stakeholder consultations in a National

Interest Analysis report, including (DFAT, 2019):
- asummary of the consultation process;

- briefreferences to concerns or interests expressed
by stakeholders; and

- analphabeticallist of 143 stakeholders who engaged
with the DFAT and the Business Partnership Group,
beginning with “ACIL Tasman” and ending with “World
Society for the Protection of Animals”.

- Similarly, the EU has made the details of stakeholder
consultations held for the EUVFTA public, including
(AsktheEU, 2019):

- alistof meetings with individual stakeholders
consulted from 2012 to 2019 (144 in total);

- anoverview of stakeholders met with over the period
(73);

- alistof meetings of the DG Trade Civil Society
Dialogues, where the EU- Vietham FTA negotiations
were discussed (18);

- alistof stakeholders that registered for one or more
Civil Society Dialogues (408);

- alist of stakeholders met individually or via the Civil
Society Dialogues (452).

c. Business stakeholders in both economies also have more
funds to undertake sophisticated, technical trade research
and advocacy to advance their interests.

There are also differences between the two - particularly
inthe scale of consultations. The EUVFTA involved alarge
and involved consultation process with a vast number of
stakeholders, in part because of institutionalised practices
suchas the Civil Society Dialogues.

Another difference is that Australia does not follow the EU
practice of publishing proposed texts and detailed summaries
of each round of talks due to concerns about confidentiality.

2.5 Stakeholder consultations for FTA
in Vietham

2.51Who conducts stakeholder consultations in
Vietham?

In Vietnam, all FTA negotiations are led by a Governmental
Negotiation Delegation (GND) on International Economics
and Trade and headed by the Deputy Minister from the
Ministry of Industry and Trade (MolT), who serves as the chief
negotiator (Dao et al,, 2013). Personnel from other ministries
may also join the delegation. The GND is the body responsible
for all consultations and stakeholder coordination. The
National Committee on International Economic Cooperation
(NCIEC) supports the negotiations and coordinates with other
departments through inter-Ministerial and inter- Departmental
consultations.
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2.5.2 Who are considered stakeholders in Vietham?
Oneinterviewee explained:

We divided the stakeholders into two categories: one,
business community; and another one is relevant
government agencies [...] We base our decision onwho
to consult on three criteria[...] The first one is who knows
best; the second one is what industries will be the most
impacted if we sign this agreement and the third one is
who makes the decisions [in the business association or
government department].

- Government negotiator, Vietnam

A 2012 law, Prime Minister’s Decision No. 06/2012/QD-TTg
of January 20, 2012, on Consultation with the Business
Community on International Trade Agreements (the “2012
Prime Minister’'s Decision”), formally identifies the “business
community” as a stakeholder. The business community

is limited by definition to “Vietnamese enterprises defined
under the Enterprise Law, business associations and

lawful representative agencies and organisations of these
enterprises as provided by Vietnamese law” (Dao et al., 2013).
Other government departments and agencies are identified
as another category of stakeholders in the 2012 Prime
Minister’s Decision.

The Vietnam Chamber of Commerce and Industry (VCCI)

is a national organisation which represents the business
community, entrepreneurs, employers and business
associations (AusCham, 2024). It has become intermediary
between the government and business sectors. Itis
important to note here that the VCCl's role is influenced by
the government while its Chairman is also a member of the
National Assembly, Vietnam's main legislative body (Loc, n.d.).

VCClwas mandated as the focal point for collecting the
opinions of the business community. [...] Thisis the national
organisation representing the whole of the business
community in Vietnam. Whether or not they are official
members.

- Business association member, Vietnam

VCClis the mostimportant [business association] for

two reasons. First, they represent the whole business
community and that's why they are capable of giving

the most diverse inputs and comments. So, you can ask
them any question concerning agriculture, industry or
even services etc. And second, they have a very capable
research centre called the “WTO Center” which has the
resources to do research and then give good advice to the

negotiating team.

- Business association member, Vietnam

VCCl set up the Committee on International Trade Policies
(CITP) in 2010 as the forum where the private sector and
government bodies could voice their opinions on trade
issues. CITP members come from some of Vietnam's largest
industries and include industry associations, experts from
government departments and universities. Private
businesses can also get in touch with specific government
bodies through the VCCland CITP. VCClI's WTO Research
Center does in-house research on trade policies and
publishes news related to trade agreements — whether
already negotiated or under negotiation - onits website in
Englishand Vietnamese (Dao et al., 2013).

As consultations are focused on getting inputs from

the Viethamese business community, foreign business
associations there such as EuroCham and AusCham do not
participate directly in consultations, unlike their Vietnamese
counterparts (eg. the Viethamese Coffee and Cocoa
Association (VICOFA) or the Vietnam Textile and Apparel
Association (VITAS). Similarly, the 2012 Decision precludes a
non-Vietnamese enterprise from weighing in formally on trade
issues, although the Vietnamese branch of a multinational
corporation or foreign enterprise can be involved more
directly. We should note here that the consultation processes
inthe EU and Australia do not impose such limitations.

Whenever we say stakeholders in trade negotiations, we
mean the business community, including the business
associations. Itis different from the UK or the US where
when they say stakeholders, they mean everybody
outside the negotiations. [...] From time to time, we may
consult the civil societies, the NGOs and academics, but
it's not mandatory.

- Government negotiator, Vietnam
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While academics and experts are involved in consultations

as members of CITP, they are not formally considered to be
stakeholders. NGOs and civil society organisations are also
not deemed to be stakeholders —in contrast to the EU and
Australia - so they usually have little influence over the content
ofanFTA.

2.5.3 What is the consultation process in Vietham?

In Vietnam, consultation by the government with business
stakeholders has been mandatory since the 2012 Prime
Minister’s Decision, which sets out the powers, responsibilities
and scope of consultations between the government and the
business community when preparing and negotiating trade
agreements. The law also outlines the minimum information
that must be provided before any trade negotiations start,

the mechanisms to be deployed and the details of how trade
negotiation should be conducted.

The MolT conducts a feasibility study when it proposes a
potential FTA for Vietnam and before the negotiations are
launched. It has two research institutes - The Institute of
Trade and Industrial Policy and The Strategy Institute — which
help it prepare a proposal to present to the government for
approval. It is when conducting this feasibility study for an
FTA that the business community is engaged and the first
discussions with the external stakeholders are held. (Dao, et
al, 2013).

Despite the opacity of the process, our interviews with
government negotiators and business associations yielded
awealth of information on how consultations are conducted.
Thisis outlined below.

2.5.3.1 Mechanisms for stakeholder consultations
A government regulator interviewed for this paper explained
how the business community is engaged in consultations:

We use two main mechanisms: official letters and
seminars. We do not use electronic platforms like social
networks. We send out official letters to the business
community in which we summarise the negotiation
issues, and then we elaborate a little bit on the possible
impact on that business community, and then we

invite them to make comments. You give them some
background information and then some food for
thought and once they understand what is going on
they can make they can make the comments. The same
procedure would be applicable for seminars.

We organise the seminar and then we invite people to
make comments on the issues under negotiation. We
also have an email address to which people can send
emails, ask questions or give inputs or comments, but the
business community in Vietnam rarely uses that kind of
communication.

- Government negotiator, Vietnam

2.5.3.2 Extent of consultations

Ininterviews with government negotiators, it became

clear that the frequency of consultations depended on the
complexity of the agreement being negotiated. During TPP
negotiations, for instance, as many as 30 or 40 business
associations would be consulted at times. After each
round of talks, negotiators would come back and hold
consultations. If a seminar was being organised, they would
summarise the outcome of the latest round of negotiations
and seek comments from the business community. For a
trade agreement between Vietham and an Asian country,
such frequency would not be required.

2.5.3.3 Two approaches to consultations: bottom-up
and top-down

Aninterviewee from a business association sheds further
light on the two modes of consultation employed during
trade talks:

(1) Bottom-up consultation: Any business can submita
recommendation or an opinion directly to the negotiating
team. Alternatively, the business can sendit to VCCl soitcan
be analysed and used to prepare a recommendation that
represents the opinion of the whole business community.
Especially in cases where the agreement text is too complex
to be understood by an individual or a firm, businesses will
address their opinion to VCCI, which aggregates the opinions
and recommendations for submission to the negotiating
team.

(2) Top-down consultation: This takes place when the
negotiating team wants input from the business community
ona particular issue. In this case, the team will identify the
businesses they want to consult in a specific sector or
sectors, invite these businesses to a meeting and then listen
tothem.
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2.5.3.4 VCCI’s consultation mechanism

Aninterviewee explained that the VCCI does not have arigid
or formal consultation process, but has different processes
depending on the context, the circumstances and the nature
of theissue in question.

For example, during TPP talks, the VCCl was dealing with the
Intellectual Property Rights (IPR) section. After it received
adraft of the section, it analysed the draft to judge the
advantages and the disadvantages of the provisions, then
made a brief report on the potentialimpact.

It sent this to some 50 business associations in sectors that
might be affected (e.g., pharmaceuticals or agriculture), along
with a survey seeking opinions on the draft. It then held follow-
up meetings with potentially affected groups.

Based on the feedback received, the association compiled
acomprehensive report on the potentialimpact of the IPR
section of the agreement from the viewpoint of Vietnamese
businesses and submitted this to the negotiating team.

The interviewee added that any recommendations made
by the VCCl onan FTA must represent the entire business
community, not just one interest group or sector.

Figure 5: The stakeholder consultation process in Vietnam (arrows indicate the party approached)

2.5.3.5 Why are stakeholder consultations important in
Vietnham?

A government negotiator interviewed for this paper

offered three reasons why Vietnam conducts stakeholder
consultations:

First, we have the mandatory obligation to listento the
concerns of the business community. Second, | very much
would like to see the comments of the public on what we
are doing. And third, of course, we would like to have more
and more support for each and every agreement that
we've made.

- Government negotiator, Vietnam
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2.6 Stakeholder consultations for FTA
inIndonesia

2.61 Who conducts stakeholder consultations in
Indonesia?

InIndonesia, all trade-related matters are supervised by the
Ministry of Trade. Within the Ministry, the Directorate General
(DG) of International Trade Negotiation which houses the units
responsible for both multilateral and bilateral trade deals. The
work of the unit responsible for bilateral treaties, the Bilateral
Negotiations division, is complemented by the FTA Center,
also under the DG. The Bilateral Trade Division is mandated
to conduct both negotiations and stakeholder consultations,
while the FTA Center acts as the forum for communicating
with the public about FTAs and consulting them about their
trade-related concerns (MoT, nd.). Indonesia’s Trade Policy
Agency provides in-house research capability to the DG of
International Trade Negotiation. =

2.6.2 Who are considered stakeholders in Indonesia?
InIndonesia, the business sector is mainly represented by
two industry organisations: the Permanent Committee on
Multilateral Institutions and Free Trade Agreements of KADIN
Indonesia-and the International Relations and Investment
Division of APINDO. s Their members include state-owned
enterprises (SOES), private businesses, individuals and
business associations numbering in the thousands (KADIN,
nd.).

The other category of stakeholders is the ministries and
departmentsidentified by the Ministry of Trade as relevant
to the negotiations (e.g., the Ministry of Industry). These are
referred to as “line ministries”.

There are three means by which other business associations
or businesses can convey their opinions: they can getintouch
with the negotiators directly; go through KADIN or APINDO;
or contact the line ministries. Asis the case in Vietnam, other
than academics from the country’s universities, non-business
participants are not included in consultations and do not form
part of the engagement strategies of either the Ministry of
Trade or KADIN and APINDO (Callista, 2018).

2.6.3 What is the consultation process in Indonesia?
Indonesia has laws dealing with FTA negotiations and the
consultation process for international agreements. s However,
since these do not include detailed requirements, the process
canvary from FTA to FTA. According to one of the Indonesian
government negotiators interviewed for this paper, the DG
generally holds consultations before FTA negotiations begin,
and then during various rounds of talks.

Once talks are concluded, negotiators hold follow-up
meetings, which inform the implementation process.
However, unlike the EU and just like Vietnam, regular meetings
before, during and after each negotiation round are nota
given but are done case by case.

The consultation process typically begins when the DG,

as official coordinator, announces on its website and social
media that Indonesia plans to open talks with a partner
country or countries onanew FTA. The DG will then schedule
consultations with KADIN and APINDO and representatives
from the line ministries. The structure of these meetings
varies: sometimes the DG will hold joint sessions that include
both line ministries and the private sector; at other times, they
willmeet each representative group separately.

The DG gets in touch with business associations in the
following ways:

(1) Through line ministries

Line ministries (e.g., the Ministry of Industry) sometimes hold
separate consultations with their own stakeholders and
associations and use input from these to prepare an internal
position.

(2) Through KADIN and APINDO

For consultations, negotiators also work through

KADIN and APINDO, which “are like the national
representative for the private sectors in Indonesia’.

KADIN and APINDO identify the relevant sectors and

then pinpoint entities within those sectors for consultation,
conduct studies, discuss issues with these entities, and
make recommendations on their behalf. They also act

Also known as Badan Kebijakan Perdagangan and formerly known as Trade Research and Development Agency (TREDA) or Badan Pengkajian dan

Pengembangan Perdagangan.

KADIN stands for Kamar Dagang dan Industri Indonesia or Indonesian Chamber of Commerce and Industry. https://www.kadin-indonesia.com/

APINDO stands for Asosiasi Pengusaha Indonesia or the Employers' Association of Indonesia. https://rsrakvo.org/en/organisation/3146/

Forlaws on negotiation and consultation, look at Law No. 24 of 2000 on International Treaties or “Undang-Undang No. 24 Tahun 2000 tentang Perjanjian

Internasional”. See also Presidential Regulation No. 82 of 2017, https://peraturan.bpk.go.id/Details/44991/uu-no-24-tahun-2000 or “Peraturan Presiden Nomor

82 Tahun 2017 tentang Tim Perunding Perjanjian Perdagangan Internasional”, https://jdih.kemendag.go.id/pdf/Regulasi/2017/Perpres%20Nomor%2082%20

Tahun%202017.pdf.
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as mediators between other business associations and
government negotiators, helping the business associations to
form their views on negotiations and offering the government
the opinion of the wider business community as a whole.
Members may also approach KADIN or APINDO after
learning about negotiations from news media.

(3) Direct contact

There are cases where relevant business organisations may
not be members of KADIN and APINDO. If a negotiating
team wishes to gather feedback from these groups, they will
approach them individually and invite them to the coordination
meetings. During IA-CEPA negotiations, for example,
associations representing agriculture, green industries and
beef sectors were invited to consultations along with relevant
line ministries. When dealing with the issue of deforestationin
talks with the EU, the cocoa association, palm oil association
and rubber association would be invited to offer their
perspective on how measures to curb forest loss will affect
their products. When it deems necessary, the government
may also make contact with private businesses, including
SMEs, in different regions. Major sectoral associations may
also contact smaller businesses and associations separately,
especially at aregional level.

2.6.3.1 Collaboration of stakeholders with FTA partners
Here, Indonesia diverges from Vietnam in the manner its
main business organisations, KADIN and APINDO, have

in certain cases prepared joint reports with the business
associations of FTA partners, including Australia and the EU.
During negotiations for the IA-CEPA, KADIN and APINDO
collaborated with the Australian Chamber of Commerce
and Industry, the Australia Indonesia Business Council, the
Australian Industry Group (Ai Group) and the Indonesia
Australia Business Council to prepare joint reports for

both the Indonesian and the Australian governments. For
consultations on Indonesia-EU CEPA, KADIN and APINDO
consulted with a select group of some 70 members,
including business associations and private companies, and
summarised the results of this consultationin areport to the
government. The two associations also collaborated with the
European Chamber of Commerce (EuroCham) in Indonesia
to prepare ajoint report, similar to that prepared for the I1A
CEPA, with recommendations for both the Indonesian and
the EU governments. KADIN and APINDO will also organise
workshops and invite both private members and negotiators
(Callista, 2018).

2.6.3.2 Process for consultations

In addition to formal meetings, the Ministry of Trade may also
receive written submissions from business organisations.
Once the DG has gathered all insights from the various
categories of stakeholder consultations, they will submit
these to the Trade Policy Agency for analysis.

In the words of one interviewee:

We take into consideration all the inputs that we have
received from the stakeholder consultations and then,
ifitis of critical interest to our stakeholders, it will be also
reflected in our negotiations.

- Government negotiator, Indonesia

2.6.3.3 Medium of stakeholder consultations: online
versus in-person

The government can use both physical and digital means to
organise consultations. For online meetings, a platform like
Zoom may be used.

The two government negotiators interviewed for this paper
outlined the relative strengths of the two media:

(1) Online meeting: Online meetings allow people from
remote locations who cannot come in person to join in. Also,
since online meetings are easier on the budget than physical
gatherings, they allow the government to hold meetings more
frequently.

(2) In-person meeting or hybrid meeting: Hybrid meetings
combine in-person consultations with online calls. Onthe
benefits of using online platforms for meetings, the negotiator
interviewed said, “We have a sense that meeting in person

is much more effective than the Zoom meeting only”. This is
because face- to-face gatherings allow stakeholders to talk
about sensitive or confidential issues more readily.
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Figure 6: The stakeholder consultation process in Indonesia (arrows indicate the party approached)

Ministry of Trade

N

2.6.3.4 Why is the stakeholder consultation process
important in Indonesia?
One interviewee from a business association who had

worked with both Indonesian and Australian businesses said
“socialisation” (i.e., consulting with stakeholders) can promote

buy-infor FTAs and other policy measures:

Indonesia. It's just like a stakeholder engagement process

nuance to stakeholders and influencers to ensure that

and not fighting against you.

- Business association member, Indonesia and Australia

One of the government negotiators interviewed offered a
more formal reason why stakeholder consultations matter:

The government must conduct a meeting based on law
because without the consultation meetings, your national
positionis not valid.

- Government negotiator, Indonesia

—
e

Now the term “socialisation”is one that's used very oftenin

where if you have an initiative that you want to gain traction,
then you need to communicate it and communicate it with

you're getting people moving in the same direction with you

Business
Stakeholders

KADIN/APINDO

2.6.3.5 Impact of culture on stakeholder consultation
style

The interviews also provided an example of how a less
talked about factor, the “culture” of a country, canimpact
the stakeholder consultation process. The example

here discusses the impact of Indonesian culture on how
businesses in an industry conduct internal consultations
before providing their opinion to the government.

The example comes from a trade advisor who has worked
onconsultations in both Indonesia and Australiaand who
noted the role played by Indonesias culture in the style of
consultations. They observed that in many ways, Indonesia
is more effective than Australia at establishing acommon
position on trade issues because of the importance
Indonesian culture places on consensus. If a big player
has aninterestin a particular outcome on, for instance, a
sustainability issue, it may organise a focus group or some
other kind of informal meeting with different communities
around the country to gather input. Then it will convene a
gathering of the big plantation companies, smaller players,
forest unions and certifiers, who will together forma
consensus view within the sector.
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In Australia, the advisor said, business associations will try and
getallmembers onboard and spend time crafting the industry
position, but, at the end of the day, the big player’s perspective
will prevail. There is less culturalimperative for creating a
consensus on the industry position by engaging in lengthy
discussions with everyone and hearing everyone out.

Whereas in Indonesia the big players would also use the
industry associations to shape their demands, but they do
this through engaging in a consensus-building exercise by
bringing other entities to the discussion table, as per the
experience of this interviewee. So, in a way, the attitude
towards industry-wide stakeholder consultations foran FTA
inIndonesia s a bit more inclusive compared to Australia,
something that was noted as counterintuitive by the
interviewee. Now, this is only one perspective on how culture
can play arole in stakeholder consultations, but it can be an
interesting area to explore in future research.

2.7 Impact of stakeholder
consultations in Vietham and
Indonesia

Interviewees raised a number of specific examples of how
stakeholder consultationsin Vietnam and Indonesia have
affected the negotiations and content of FTAs.

2.71 Example from Vietnam

A government negotiator from Vietnam highlighted an
instance where stakeholder consultations had animpact on
the content of an unspecified F TA text. It related to the addition
of a “legitimate public policy objective” exception during
negotiations for the TPP (now CPTPP) in the agreement’s
Electronic Commerce section.

Parties negotiating the deal were particularly focused on
twoissues in e-commerce. The first centred around the
unrestricted flow of data across the borders of member
countries. The second was restrictions on the localisation
of equipment and data, which some partners wanted to
eliminate entirely.

During stakeholder consultations in Vietnam, some
participants raised objections to these proposals and
suggested the agreement should include wording that
allowed countries to place restrictions on data flows and
equipment location when needed.

As aresult of this input, Vietnam demanded the inclusion of a
clause that allowed restrictions in cases where the free flow
of data or the lifting of equipment localization rules clashed
with a “legitimate public policy objective”. This wording was
accepted and became part of TPP (later CPTPP) in Articles
1411and 1413.

Once the TPP included this wording, Vietnam was willing

to agree to the free flow of data and the lifting of localisation
requirements. That meant if Vietnam - or any other TPP
member — had a legitimate public policy objective, they
could set up barriers to the unfettered flow of data or
require a foreign services provider to localise equipmentin
Vietnam. A similar exception was included in the Regional
Comprehensive Economic Partnership Agreement (RCEP)
as well. The interviewee recalled that China was hesitant to
join the e-commerce section of RCEP but the inclusion of the
exceptionin Articles 1214 and 1215 addressed its concerns
(MFAT, nd.).

2.7.2 Examples from Indonesia

An Indonesian government negotiator interviewed for this
paper cited two examples of stakeholder consultations having
animpact onthe IA-CEPA agreement between Indonesia
and Australia. The first related to the “Economic Cooperation”
section (DFAT, nd. b); the second to the “Skill Exchange”
Memorandum of Understanding (DFAT, nd. d). The negotiator
explained that as Indonesiais stilla developing country, the
Economic Cooperation section was included in the IA-CEPA
to balance big industries with smaller industries and SMEs.
The negotiator said the inclusion of this section offers SMEs
‘opportunities to maximise what they can gain from the trade
agreement” and that “this way, we can convince our private
stakeholders’. Although SMEs are not explicitly mentionedin
the section, it does allow for an “Annual Work Program”, which
can focus on opportunities for SMEs if both F TA partners
agree.

The Skills Development MoU (“Memorandum of
Understanding on the Indonesia- Australia Skills Development
Exchange Pilot Project”) offers Indonesians a chance to
receive skills training in Australia and was mentioned as
another example of how stakeholder concerns influenced
Indonesian demand during negotiations.
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2.8 Shared characteristics of
stakeholder consultations in Indonesia
and Vietham

Stakeholder consultations in Vietnam and Indonesia share the
following characteristics that set them apart from the EU and
Australia:

(1) Informal style: The informal style of contact, which
caninclude meetings over coffee or WhatsApp, is quite
accepted in both countries. As an interviewee from a business
association remarked: “A lot of advocacy happens over a

cup of coffee with the right person, rather than (through)
formal submissions”. This less rigid style has its advantages,
particularly for stakeholders who cannot or do not wish to

hire trade advisors to prepare lengthy documents, since it
gives them an easier means of expressing their concerns.
However, the businesses or business associations that do not
have personal contacts are deprived of this means of access
to negotiators and the main industry bodies. The EU's and
Australia’s more open style of negotiation tackles this problem.

(2) “Invitation” style: In Indonesia and Vietnam,
governments often confine their invitations to businesses
and associations they have determined are “relevant” or
“legitimate”. These invitations are rarely extended to civil
society organisations or consumer unions. Nor do they
include SMEs or smaller industry bodies. Again, processesin
the EU and Australia are more inclusive, since governments
issue open invitations and place businesses and civil society
organisations on an equal footing in consultations.

Some of the other similarities — such as a lack of resources,
passive business stakeholders, limited transparency and
approach to SMEs - will be addressed in Section 3.
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This section analyses the obstacles to effective
business stakeholder consultations in Indonesia and
Vietnam.

Its analysis is based on themes identified in interviews
with government negotiators, business associations
and trade advisors. While both countries have functional
and well-developed stakeholder consultation systems,
some challenges remain, especially when compared to
the consultation processes in the EU and Australia.

The following section will discuss areas needing
special attention as well as opportunities for future
improvement.

3.1 Difficulty inidentifying and
engaging with the right stakeholders

As noted above, in some cases, both Vietnam and Indonesia
engage in the model of identifying the “relevant” or “legitimate”
stakeholders inadvance and inviting these - and only

these - for consultations. This varies from FTAto FTA as

do the reasons for this potentially exclusionary approach.

The government may wish to pose specific questions to

the “representative” association in a sector or they may only
regard certain business organisations as “legitimate” and not
others.

However, this approach makes the consultation process
more closed and can lead officials to overlook affected
stakeholders. Such oversights are particularly common when
the section under discussion includes horizontal measures,
ie., those affecting several industries rather than a single
industry (UNCTAD, 2020). One interviewee who belonged
toasectoralindustry association in Indonesia that had ties to
Australia said the association was not included in the IA-CEPA
consultations. The association received allinformation on

the FTA talks from the newspapers. The interviewee was
unaware that the association could have approached the
government or KADIN directly to give feedback onthe
negotiations.

Theinterviewee stated:
I don't know why we were not included in that discussion,
but hopefully in the next discussion or in the next revision
onthe trade policy, we can get aninvitation from the
government.

- Business association, Indonesia

By the interviewee’s estimate, 20 per cent of the

association's members, which included sector experts and
businesspeople, were also members of KADIN but still did not
participate in the consultations. While the interviewee was not
sure of the reason for their non-participation, it is possible this
was due to apathy (discussed below) or a lack of awareness
that consultations were taking place.

3.2 Businesses generally lack
awareness and knowledge about FTAs

One theme echoed by many interviewees was a widespread
lack of understanding, awareness and knowledge about
ongoing trade negotiations, issues on the trade agenda and
the process of stakeholder consultations in their countries.
Different interviewees had similar but unique takes on the
issue. While the low level of public awareness about trade
mattersis a challenge for trade negotiators all over the world,
including in the EU and Australia, the interviewees who
flagged it during the research provided perspectives from
Indonesia and Vietnam.

Oneinterviewee from Indonesia expressed dissatisfaction
with the level of government communication about
consultations. They said, “The consultations aren't very

well publicised, if at all’,and that they knew of some bigger
companies that didn't even know the process existed. This is
despite social media postings and other means used by the
Indonesian government to publicise FTA negotiations and
consultations. There is far less public communication related
totrade deals in Vietham, where the government does not
even use social media to inform the public about consultations
and provides little information about negotiations onits WTO
Center website. Public outreach efforts in both countries
appear more prevalent after an FTA has been signed,

with more details published on government websites and
seminars being conducted to increase awareness and
utilisation of the FTA inthe business community. -

Another reason behind a lack of awareness about FTAS,
stakeholder consultations and theirimpact lies in the
complexity of FTAs, especially DTAs. As noted above, DTAs
have moved beyond simple tariff issues to encompass many
different policy areas and are often hard to understand for
even the most well-informed layperson.

7 See example for Indonesia's F TA utilisation seminar: https://www.kemendag.go.id/berita/foto/webinar-memetik-manfaat-dari-ic-cepa; See example for

Vietnam's FTA utilisation seminar: https://goglobal moit.govvn/en/news/news&amp;news_id=3029.
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One interviewee from a business association active in
Australia and Indonesia noted:

| am not a trade agreement wonk. 'm not familiar with all
the intricacies of what a trade agreement is. Also, youd
be well aware that in this region there are a whole range
of intersecting, overlapping trade agreements, with
AANZFTA, RCEP and CPTPP allhaving their own unique
complexions. You have to be areal university professor, |
think, to understand the nuances between them.

- Business association member, Indonesia and Australia

By the interviewee's estimate, 20 per cent of the

association's members, which included sector experts and
businesspeople, were also members of KADIN but still did not
participate in the consultations. While the interviewee was not
sure of the reason for their non-participation, it is possible this
was due to apathy (discussed below) or alack of awareness
that consultations were taking place.

No, because itis a free trade agreement. It's two
governments talking government language to each
otherinadocument.[...] You've got two languages and
politicians from both sides discussing things and if you
add language issues, understanding the true meaning

is quite tough. You can understand the words, but you
cantunderstand the meaning and | think that to a certain
extentis what free trade agreements are about. The
words are there, but it's the meaning underlying the
relationships and how it has all been formed that will
actually influence how you apply it as a business or as a
country. [...] |l like free trade agreements, but | really don't
have time or energy to understand or want to see how
they're made and that's up to people who enjoy that
environment. [...] | think we're interested in the quality of
stuff that goesinto that factory and the outcome, but that
black box of negotiation is difficult to understand.

- Business association member, Vietnam

Thus, the issues dealt with in trade agreements are not
something acommon businessperson will fully grasp unless
they have atrade policy officer or have stumbled upona
cogent explanation by accident.

This paper has not attempted to compare the relative levels
of awareness between an average businesspersonin
Indonesia or Vietnam with those of businesspeople in the EU
or Australia, but this would be an interesting point of future
research.

3.3 Transparency versus
confidentiality in stakeholder
consultations

Another challenge raised during the interviews relates to
transparency intrade negotiations. At present, the EU sets the
benchmark for transparency and openness while Vietnam,
Indonesia and Australia all disclose information only to a
limited group of stakeholders - and even these select few
only receive limited information. Generally, updates after each
round of negotiations will be shared with stakeholders who
have been acknowledged as relevant from the beginning,
although the level of disclosure can vary from FTA to FTAand
stakeholder to stakeholder.

A government negotiator from Vietnam said negotiating
teams there summarise the topic of discussion for business
associations rather than handing over a full transcript

of the negotiations. The process of summarising can

be burdensome for the negotiating team, but they have

little choice if they are to avoid breaching confidentiality
requirements. Alternatively, sometimes they will get around
the confidentiality question by setting up a hypothetical
situation and soliciting a reaction to that from stakeholders.

A government negotiator from Indonesia said they do not
publicise the results of coordination meetings, the specific
wording of an FTA or their positions onissues. All details
remain confidential. All they will disclose publicly is that
negotiations with a given negotiating partner or partners were
held onagivenday.

Australia’s level of transparency in FTA talks is closer to that
of Indonesia and Vietnam than that of the EU. The DFAT
does not publicly disclose the proposed text of an FTA, nor
doesit give detailed updates after every round of talks. TTIP
negotiations (Chafiz & Young, 2019). Also, while the need
for confidentiality is a legitimate concern, it can impede the
effectiveness of stakeholder consultations.
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Evenfor stakeholders, it can be difficult to obtain updates, as
aninterviewee who has worked on consultations with the
government noted: “(If) you wanted to get a good update,

you have to be quite persistent in terms of trying to find the
right person to get the updates from”. The interviewee added
that, after getting in touch with an Australian government
negotiator with some difficulty, they were simply redirected to
the sparsely populated website. They said the government's
stated reason for this hesitation is that they did not want to risk
compromising the negotiations.

Of the four economies examined in this report, the EUis the
only outlier. The bloc's extraordinary level of transparency,
where open and public updates are given after every round
of talks, isin large part a result of the controversy surrounding
the TTIP negotiations (Chafiz & Young, 2019). Also, while the
need for confidentiality is a legitimate concern, it canimpede
the effectiveness of stakeholder consultations. In Australia's
Parliament committee meetings on stakeholder consultations
in FTA negotiations, for example, limited transparency has
often been cited as a problemin consultations. In the 2024
parliamentary report on the subject, one person said that
confidentiality “reduces the capacity of stakeholders to
provide informed and valuable feedback to the government”
(JSCTIG, 2024). In the 2015 report, one individual said, “If

the content of trade agreements is opaque, identification

of relevant stakeholders is extremely problematic” (FADT,
2015). The problems that a lack of transparency poses for
consultations are also applicable to Vietnam and Indonesia.

3.4 Limited participation of SMEs in the
consultation mechanism

Atricky aspect when it comes to stakeholder participationin
consultationsis the limited involvement of SMEs. Interviewees
from both Indonesia and Vietnam generally acknowledged
that SME involvement in the stakeholder consultations was
negligible. This appears to be in part because government
officials may be more willing to engage with business
associations rather than multitudes of companies.

One government negotiator from Vietnam admitted that

the stakeholder consultation mechanism was not set up

for SMEs, but said this was because SME perspectives

were represented by the country’s business associations.

A government representative from Indonesia said the
government there would consult big associations about trade
issues, which would then share this information with SMEs
through papers or meetings.

Aninterviewee from a business association noted that, unlike
larger businesses, SMEs do not have the corporate structure
suited to engagement in consultations. They added that, with
no legacy of participating, smaller companies often lack the
knowledge to effectively advocate for their interests.

Another interviewee who had worked on stakeholder
consultations in Australia and Indonesia agreed that SMEs
have limited capacity. They explained that while it is certainly
possible for SME representatives to join committees set up
by the Australian government to gather inputs on trade talks,
generally itis representatives from big companies who sit
onthem. SMEs can still come before these committees and
air their views if they “really, really, really wanted to present”.
However, often SMEs face internal limitations. They may be
unable to fully comprehend the issues involved or articulate
their views because they do not have a trade expert on their
staff, or they may be too busy and worried about operational
matters to prioritise the time-consuming task of getting to
grips witha complex trade agreement.

Half the time with an SME | don't understand what it

is that they're trying to articulate because they don't
have a “trade wonk” on staff who can explain to them

if they're dealing with problems in customs or with
another problem that can translate into something that
they might be able to get out of an FTA. They're just
too busy worrying about cash flow, employees, etc.
Then, it's also a matter of whether the person froman
industry association, when they're putting together their
submission, has the time to go around and get enough
feedback from SMEs.

- Trade advisor, Indonesia and Australia

The EUisanoutlier here again. Inthe EU, the consultation
process is automated with questions framed inan accessible
manner, which meansit is easier for small operators to give
inputs, as the trade advisor with experience in Indonesia and
Australia noted. Another interviewee who had consulted

with both the EU and the Viethamese governments said that
inthe EU officialdom is more open about engaging with a
private company and recognising it as a direct stakeholder.

In Vietnam, though, the government prefers to deal with one
main organisation rather than with many small companies, so
business associations fill the gap, helping small companies
channel their inputs to the government.
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3.5 Businesses are passive and not
proactive

The apathy demonstrated by Vietnamese and Indonesian
businesses and business associations in the consultation
process manifests in two ways: one is that businesses often
provide poor quality input (eg. responses to surveys) if
they offer input at all; another is that they display a general
reluctance to advocate for their interestsin FTAs.

3.5.1 Lack of high-quality responses

Even when businesses in these two countries are invited to
provide input onan FTA (ie., consultation dates are published
or surveys are sent to them directly), they often provide poor-
quality responses or do not respond at all.

One interviewee who had worked on business stakeholder
consultations said if they send out a request to multiple
parties, many will either fail to respond or will not offer helpful
responses. The interviewee said this is even the case for
larger or foreign companies operating in the region. For
negotiators actively seeking input from larger companies or
multinationals, it can be hard to find the right person or the
relevant department. Evenif they do, the person contacted
will say they are too busy to respond or have “better things”
todo. This lack of responsiveness in Indonesia and Vietnam
may be tied to a widespread lack of understanding about
trade issues.

The difficulty in obtaining high-quality input may also be
linked to the fact that there are relatively few multinationals
operating in developing countries. Larger economies such
as the EU and Australia are home to many MNCs, which rely
oncross-border trade and are strongly affected by the terms
of FTAs. Most companies in developing countries such as
Vietnam and Indonesia are primarily focused on domestic
markets.

The numbers tell the tale: in 2018, 162,466 MNCs were
operating in the EU, 116,497 of which were headquartered
inthe bloc (Parjoleanu, 2020). Australia ranks seventhin
the world for playing host to top MNCs, with 66 of the 2,188
largest multinationals (by revenue) making their homesin
the country (Investment Monitor, 2021). Australia is also
home to 3,688 subsidiaries of the world's largest MNCs. In
contrast, Indonesia and Vietnam hosted only 868 and 602
subsidiaries, respectively.

This can affect the quality of inputs inthat it is larger MNCs
that have both the resources to employ trade policy experts to
prepare detailed submissions and because their value chains
are global, a strong incentive to engage on complex issues
inthe newer DTA issues that go beyond tariffs and market
access.

3.5.2 General passivity of the business community in
trade advocacy

The passivity of the business communities in developing
countries such as Vietham and Indonesia extends beyond a
failure to provide quality input. In many countries, businesses
oftenfail to advocate for their interests in trade agreements at
all.

According to one government representative interviewed

for this paper, this is far from the case inthe US and the UK,
where negotiators often do not have to wait for industry input.
Instead, the pharmaceutical association or the solar energy
association willcome to them to raise points they would like
raised in trade talks.

Aninterviewee from the private sector in Vietnam said
companies that are interested in a given policy issue must
be more assertive in pushing for what they want during trade
negotiations. They have to go “tit-for-tat” and ask for the
same advantages offered to other trading partners. Another
interviewee agreed, saying that it is up to companies to “roll
up” during negotiations and ask, “What'sin it for me?”

Again, this passivity could stem from a number of factors: a
lack of understanding or awareness about FTA negotiations
and their effects on businesses, a lack of resources, the
absence of an established practice of lobbying for desired
changes in trade policy, or insufficient outreach by the
government. While some of these issues may be corrected
by a conscious effort by business communities and
governments, others may be harder to fix.
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3.6 FTAs are complex and businesses
lack access to research capabilities

Limited research capacity in businesses and associations
in Vietnam and Indonesia emerged as a key challenge in
interviews.

[t should be noted here that while smaller business
associations lack research capacity, that is not the case

for larger industry bodies. One interviewee from Vietnam's
government cited the work done by the Center for WTO
and International Trade, the research unit of the VCCI. An
interviewee from Indonesia pointed to the in-house research
capabilities of KADIN and APINDO. However, to promote a
generalised improvement in research capability across the
business community, these bodies require quality feedback
from other business associations.

One interviewee from a business associationin Vietnam

that did have some research capability observed that the
“research and papers” gave them tools to deal with the
issues that emerge during trade negotiations. However, other
business associations and businesses appeared to have
limited research resources for trade negotiations, which
limited their ability to give valuable feedback in consultations.

When asked why businesses in developed countries are more
active in giving inputs during trade talks, one Vietnamese
government negotiator said:

Itis not because the EU and the US have a better
consultation mechanism than we do; it's because the
business communities are so rich. So, they hire some
research facilities to do some research and then these
people would be designing the whole thing. The business
community - for example, the pharmaceutical company
or some NGO or some civil society - just brings that kind
of outcome to USTR or the European Committee.

- Government negotiator, Vietnam

Poor research capacity also explains the lack of high-quality
responses in Vietham and Indonesia. As noted above, given
the fact that there are relatively fewer MNCs in Vietnam and

Indonesia, there are fewer stakeholders able or willing to hire
trade experts for FTA consultations.

3.7 Businesses are mostly interested in
exports of goods only

The lack of interest inissues beyond exports and tariffs was
another common theme that emerged from our discussions.

One government negotiator noted that the only thing that
companies in Vietnam really benefit from s the promotion of
exports. This is why they seldom focus on portions of an FTA
that deal with other matters, such as services or investment:

We are not exporting our services; we have no interest
ingoing out there to invest in some country. So, we don't
care about investment sections; we don't care about
services; we just care about “trade in goods’. And the only
benefit you can getintrade in goods is the elimination of
tariffs [...] We need to wait for our business community

to grow before we can have some meaningful inputs
from them and before you can raise new issues in our
international trade agreements.

- Government negotiator, Vietnam

Another interviewee from Vietnam echoed this, saying there
is little interest inimports or other issues under discussionin
DTAs. A trade advisor who has consulted in Indonesia and
Australia noted that stakeholders are often only interested in
achieving a single goal, such as the elimination of a particular
tariff. One interviewee from a business association in Vietnam
said all they wanted from FTAs was the “right to have a priority
access with no tariff barrier to the partner's market”.
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This narrow focus means businesses often fail to show Table 3 shows services as a percentage of GDP (value
initiative and that the government negotiators seldom get added), although this does not show which could be bought
high-level engagement from businesses on other areasin by foreign partners.

anegotiation. Again, this can be linked to the fact that both

Indonesia and Vietnam have relatively few MNCs and many

businesses that derive most of their revenue from goods

exports, rather than the provision of services.

Table 3: Services as a percentage of GDP in the four case study economies (World Bank, n.d.b)

Economy Services as percentage of GDP (value added) (year)

European Union 65 per cent (2023)

Australia 64.2 per cent (2023)

Indonesia 429 per cent (2023)

Vietnam 425 per cent (2023)
3.8 Insummary
Interviews with government representatives and business While the first five challenges are related to the stakeholder
stakeholdersin Vietnam and Indonesia revealed seven consultation mechanisms, the last two stem from the inherent
obstacles to effective business stakeholder consultations capacity gaps and current business landscape in the two
prior to and during trade negotiations: countries.

1. Difficulty inidentifying and engaging with the right
stakeholders or merely selecting approved interlocutors
only;

2. Lackofawareness of trade negotiation;

3. Lackof transparency due to concerns about
confidentiality;

4. Limited participation by SMEsin the consultation
mechanism;

5. Failure of businesses and business associations to
advocate for their interests;

6. Lackofresearch capability in business stakeholders; and

7. Limitedinterest in trade issues other than goods exports.

Business Stakeholder Consultations and Free Trade Agreements in Asia: Impact and challenges

41



The way forward



4.1 Measures to improve the
stakeholder consultations process for
FTAsin Vietham and Indonesia

411 Make stakeholder consultations more open and
accessible

The difficulties negotiators in Vietnam and Indonesia face in
inviting the right stakeholders to consultations can be solved
by changesin the consultation process.

In Vietnam, top-down consultations are currently limited to
afew stakeholders picked by the government to discuss
specificissues. Since thisis not the case for the bottom-up
approach, reducing reliance on the top-down model would
avoid the all-too-frequent misstep of relevant stakeholders
being excluded from consultations. Evenin cases where
negotiators are seeking inputs from specific associations on
issues that will affect a particular sector, it should be made
clear that other associations can join the consultations, if
interested inthe issue in question. This openness should also
be extended to individual companies to the extent possible.

InIndonesia, while there are three ways for business
stakeholders to approach the government - through line
ministries; through KADIN and APINDO; and directly - the
top-down approach to soliciting feedback varies from FTA to
FTA. Again, there would be benefits to adopting a more open
and standardised methodology. Even when the government
is targeting a certain group of stakeholders for consultation
on a particular question, meetings should be opento other
participants to the extent possible. This principle of open

and inclusive consultation should apply to government-led
consultations as well as those led by KADIN, APINDO and
other large business associations.

41.2 Improve stakeholder identification

Insome cases, it may not be possible to make the
consultations open due to sensitivities involving the
negotiations or confidentiality requirements. In these cases,
the mapping or identification of stakeholders must be

done more rigorously so that all relevant stakeholders can

be invited. Aninterviewee from a trade association from
Indonesia whose members trade with Australia said their
association should be invited to consultations so they can
“‘support policy”. Greater rigour in stakeholder identification
would ensure that all representative views are received by the
government or large industry body, thus making its position in
trade talks more balanced and better informed.

4.1.3 Improve outreach and education for businesses
Despite the fact that disclosures to the public during trade
talks are generally limited in both Vietham and Indonesia,
government negotiators from both Indonesia and Vietnam
pointed out that the governments do engage in awareness-
raising efforts for stakeholder consultations for FTAs and on
trade policy issues in general. A government negotiator from
Vietnam said:

The Vietnamese business community is a bit passive.
Thisis why sometimes we need to take the initiative. We
need to educate them to make them familiar with the
negotiationissues and help them understand what we are
talking about. Sometimes the terminology of negotiation
is so complicated that you need to educate them to make
them understand what is going on. Based on that you can
get very good comments from them, and sometimes they
might even give you some kind of input that you can bring
back.

- Government negotiator, Vietnam

These efforts were also acknowledged by interviewees from
the private sector. A business association from Vietnam
praised the fact that the final text of the EUVF TA was
disseminated in more user-friendly language. A trade advisor
who has worked on past consultations said it is necessary to
use TV and other media to ensure people are aware

of and talking about the key issues related to F TAs.

However, the effectiveness of the current outreach
programme needs to be improved. A business association
member from Indonesia, who could not participate in the
IA-CEPA consultations, proposed the increased use of
webinars and seminars to encourage people to take partin
consultations. They added that these would allow negotiators
to pinpoint what stakeholders want and needinan FTA and
learn which areas might be relevant to them. The interviewee
said that while the government does maintain an outreach
programme, the effectiveness of such efforts needs to be
monitored and amplified, when relevant.
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While the efforts at outreach and education by the

governments do exist and are acknowledged, they remainan

area for future improvement. Some ways improvement could
be done are:

- increasing the scale andintensity of outreach
programmes;

«  using different media for communication ranging from
digital to traditional media;

- monitoring effectiveness of outreach programme for
each FTA consultation;

- identifying business sectors or areas where the
effectiveness of outreach programmes was not
satisfactory;and

- drawinglessons from past outreach efforts and
implementing these lessons in future outreach
programmes.

If they want to promote greater understanding of trade issues
- and thus attract more useful inputs for negotiations - both
governments should address designing better outreach and
communication programmes for businesses.

4.1.4 Adopt more structured stakeholder consultations
Aninterviewee who has acted as a trade advisor on
consultations in Australia and Indonesia (both of which are
negotiating F TAs with the EU) noted the advantages of the
EU's structured approach to consultations. They said the
automation of part of the process makes it easier for small
operators to get their inputsin.

This automation was driven by standards adopted by the
EU for consultation and policymaking at large. In 2001 the
bloc adopted the Interactive Policy-Making Initiative (IPM):
“a consultation mechanism, which is designed to receive
and store rapidly and ina structured way, reactions to new
initiatives” (E. Commission, 2002). The EU's Guidelines on
Stakeholder Consultations also suggest the adoption of
structured questionnaires that use “a combination of closed
guestions (with defined multiple-choice answers) and open-
ended questions (allowing for free-text responses) at the end
of each section of closed questions (Commission, n.d.) (E.
Commission, nd.a).

Creating a similarly well-structured consultation mechanism
that offers sufficient supporting information phrasedin a clear,
jargon-free way could increase the involvement of SMEs in
both Indonesia and Vietnam. Such a mechanism would also
mitigate the effects of low trade policy awareness and the

limited research capacity of many business stakeholders. Itis,

however, very expensive.

4.2 Measures to improve the business
community’s conduct in stakeholder
consultationsin Vietham and
Indonesia

4.21More assistance from the government to improve
business advocacy and research

Governments of both the developed and developing world
can help the involvement of businesses in trade advocacy
and research. This becomes clearer through some of the
examples that emerge from Indonesia and Vietnam.

The governments of the developed economies have
helped address, and can continue to do so in future, the
all-too-commonissue of capacity and resource gaps inthe
governments and business communities in the developing
world. Two salient examples came up during interviews:

1. Through the Support for Trade Acceleration (STAR)
programme. USAID has funded capacity-building efforts in
Vietnam since the signing of the US-Vietnam Bilateral Trade
Agreement in 2001 (USAID, 2003). The agency assisted with
Vietnam's WTO accession along with the implementation

of other FTAs. Aninterviewee who worked as alawyer on
consultations in Vietnam cited the key role USAID playedin
the 2000s in organising trade workshops in the country to
help with capacity-building on trade issues.

2.During the IA-CEPA and Indonesia-EU CEPA negotiations,
the EU and Australian governments funded joint stakeholder
reports prepared by business associations from the
negotiation parties (Callista, 2018). A business association
interviewee who was part of the Australia-Indonesia Business
Partnership Group (BPG) during IA-CEPA talks outlined how
the group enabled effective collaboration by the governments
of the developed world and developing world on trade issues.
Foundedin 2012 and funded by the Australian government,
the group was staffed by business community members
from the Australian Chamber of Commerce and Industry,
KADIN Indonesia, the Australia-Indonesia Business Council,
the Indonesia-Australia Business Council, Ai Group and
APINDQO, and were an integral part of the negotiation of the
trade agreement. The group pulled together aninitial report
on the potential benefits of IA-CEPA along with a set of
recommendations made on behalf of the private sector. In
2016, the group followed up with “broad-based consultations
with businesses and member associations through individual
interviews, workshops and written submissions”

(AusCham, 2016). Based on these consultations, it crafted
another report and another set of recommendations.

The interviewee noted that this level of joint stakeholder
consultations was unique evenin Australia’s trade history.
The Interviewee said the group was created when “the
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governments came together and decided that they wanted to
have a business reference group supporting the negotiation”.
They said following the initial report, “We came together

as abusiness group again to continue to feed into the
negotiations”. Often in the coffee breaks during the rounds, the
stakeholders from the group would have the opportunity to
talk informally with negotiators about emerging themes.

But, naturally, support need not and should not come
solely from the developed world's governments. Business
enterprises in the developing world that lack research
capacity can also benefit from support from their own
governments. An Indonesian government representative
highlighted an initiative to identify key sectorsin five-year,
10-year and 25-year plans and then fund research by
enterprises in these sectors, although this funding is not
limited to researchin trade policy.

Government funding to encourage trade policy research can
help compensate for the lack of resources in many private
sector companies. Itisimportant to note here that such
funding should be part of a clearly stated policy. Business and
business association stakeholders should also be active in
requesting funds and appreciating the importance

of trade policy research.

While help with funding for trade research in developing
countries like Indonesia and Vietnam can help, itis unlikely

to eliminate the problem altogether. Private sector funding

is needed but itis expensive. In both the EU and Australia, it
is private funding that drives the trade policy research and
advocacy, although programmes such as Horizon Europe,
the EU's research and innovation funding programmes, have
offered some assistance from time to time (GGP, 2021).

4.3 Limits of stakeholder consultations

While measures such as those laid out above will contribute
toamuch more effective stakeholder consultation process
inVietnam and Indonesia, there are limitations to how much
they can be improved - as well as the degree of impact
consultations actually have on FTA negotiations, especially in
developing countries. The section below takes a sombre note
of these limitations.

4.31 Limited impact of stakeholder consultation

Youjust kind of put things into the machine and hope it
comes out the way you want.

- Trade advisor, Indonesia and Australia

Onthe whole,improved stakeholder consultations should
improve the process of FTA negotiations and help negotiators
become better able to represent the interests of stakeholders.
But evenif the consultation process is operating at an “ideal”
level, businesses may face the following obstacles to having
their interests reflected in trade agreements:

a. There may be competing interests that the government has
to balance when forming its position for F TA negotiations. For
instance, it may choose to propose lower tariffs on aluminium
to benefit the downstream cars industry, even though the
upstream aluminiumindustry has demanded higher ones. An
interviewee who has served as a trade advisor commented
that there is “no sort of guarantee that your [demand] will
actually make it through” and sometimes “you think you've got
something and then you just didn't get it”.

b. The government may also have to drop a demand to please
anegotiating partner. A government negotiator from Vietnam
offered the following hypothetical example: negotiators may
have to compromise on a demand from the pork industry
inorder to convince a negotiating partner to give the textile
industry what it wants. Still, the government may compensate
the pork industry through other domestic policy measures.

4.4 Political and economic reality will
define stakeholder consultations

Stakeholder consultations take place against a backdrop of
real-world economic, social or political limitations. Irrespective
of the type of policy under consultation, meaningful
stakeholder engagement is resource-intensive, expensive,
difficult and time-consuming, and this is even more true

when engaging stakeholders who reside “outside the capital,
especially where transport or access is poor” (UN, 2020).

This is why even if governments and business stakeholders
doallthey canto create a consultation process that gives
businesses a voice in FTAs, there will be challenges that
cannot be waived away. Some of these will have no solutions
and some plague both the developed world and the
developing world to varying degrees. Vietnam, Indonesia,
Australia and the EU have different economic and social
realities, and their governments and business stakeholders
will have different priorities and visions for both stakeholder
consultations and FTA negotiations.
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In conclusion



FTAs will become increasingly important both for
governments and businesses across the globe,
especially with comprehensive DTAs that touch upon
more policy issues than ever before. If governments are
to maximise benefits for their domestic economies, it
will become ever more essential to hold effective and
meaningful FTA negotiations that reflect the interests
of business stakeholders. Also, as the DTAs of today
serve as templates for future FTA negotiations (referred
to as “path dependency”), the businesses should know
that each FTA negotiation and its final product has an
influence on negotiations with other trading partners
too. The consultations for each FTA should consider this
fact.

The following measures canimprove the stakeholder

consultations and the impact they make in F TA negotiations:

- Introduce a more open and accessible stakeholder
consultation process;

- Make the process of stakeholder identification more
rigorous andinclusive;

« Increase efforts to engage and educate businesses on
questions of trade policy;

«  Introduce structured stakeholder consultations; and

«  More help from governments to the private sector to
improve business advocacy and research.

While this report has focused on Indonesia and Vietnamin
its examination of the challenges to effective stakeholder
consultations, its findings and recommendations may be
instructional for other nations, both in the developing world
and beyond.

This paper has also striven to offer readers a glimpseinto a
mostly secretive world of stakeholder consultations for trade
agreements intwo of Asia's most important FTA- negotiating
developing countries. Interviews with trade experts in these
countries revealed often surprising similarities between the
conduct of stakeholder consultation in Australia, Indonesia
and Vietnam. The EU - withits next-level transparency and
highly formal, institutionalised consultations — was a notable
outlier.

Allthe four governments studied have made
improvements in how they conduct negotiations over
the years, with all of them displaying anincreasingly
positive attitude towards stakeholder consultations.

This trend appears reflected in the wider world. According to
the OECD: “Many countries are expanding their processes
for consultation and engagement, moving from passive styles
of consultation (such as posting texts online for comment) to
proactive efforts to engage continuously with a wider range

of stakeholders using a broader range of tools, including
workshops, town halls and roadshows. Engagement is
becoming more systematic and more continuous, before,
during and after the negotiation of agreements” (OECD, 2019).

Going by the present trend, the consultation process is
bound toimprove further inboth Indonesia and Vietham, as
they negotiate more FTAs and governments and business
stakeholders become more incentivised to adopt more
effective consultation practices.

As one trade advisor from Vietnam noted, commenting on
how much Vietnam has improved its trade policy capacity
from the 1990s when it began negotiating an FTA with the US
to the present day:

Everything was impossible and you know, we kept
saying everything is impossible until it becomes
inevitable.

- Trade advisor, Vietnam

The improvement in Vietnam's trade policy capacity in

the 1990s must have appeared an impossible task but

today, Vietnam's capacity has reached a higher level due to
consistent efforts and not due to an overnight miracle. Similarly,
the improvements in consultation processes in developing
countries may appear difficult at the moment but aslong as
both governments and businesses are intent on enhancing
the stakeholder consultation process, and match this intent
with regular efforts, change is inevitable. This change may not
happeninaday or a year but willhappen over time.

While this paper offered some insights into the complex,
technical world of new- generation DTA negotiations and
the little-talked-about world of stakeholder consultations,
there remains considerable scope for research into the
impact of stakeholder consultations on the choices made by
governmentsin trade negotiations.
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Appendix

The author interviewed 17 stakeholders from March 2024 to

June 2024 through the online platforms MS Teams and Zoom.

Stakeholders included government negotiators, business
association representatives and trade advisors who were
either actively involved in negotiations and consultations

for FTAs signed by Indonesia or Vietnam, or who were
stakeholders inthe FTAs. Two different sets of questions were
prepared for negotiators and those active in the business
community (business associations and trade advisors).
Interviews generally lasted from 30 - 45 minutes.

The author used a semi-structured format, in that a standard
set of questions was asked but based on responses, included
additional or related points of inquiry. Interviews were
recorded and then transcribed.

Out of the 17 interviewees, 10 were connected with Indonesia
(working in Indonesia or on Indonesian trade agreements)
while the rest were connected to Vietnam (working in
Vietnamese or on Vietnamese trade agreements). Four
respondents were government negotiators (civil servants who
have served as negotiators), two were trade advisors who

had worked on stakeholder consultations and the rest were
representatives of business associations.

Indonesian government respondents

Vietnamese government respondents

Indonesian business respondents

Vietnamese business respondents

Trade advisor from Indonesia and Australia

Trade advisor from Vietnam

Two things should be noted here regarding the presentation
of interviews:

a. The gender-neutral “they” pronoun is used for interviewees
rather than “he” or “she” to provide further anonymity to the
interviewees.

b. The quotations from the interviewees here have been
cleaned up by removing filler words, converting them from
conversation style to a style better suited to text (e.g., by
placing full stops and other punctuations, or by removing “you
know”) and by removing repetition. However, the essence of
the quotationsiis strictly maintained, and further background
is provided whenever necessary, so the quotations appear in
proper context.
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